
 

International journal of 

justice & law 
2017 2(2) 

J-INSTITUTE 

211-0007 

378 Tenjinchou Kamimaruko Nakaharaku  

Kawasakishi Kangawhken Japan 

ISSN: 2423-8767 

<Index> 

1. Improvement of the Citizen Participation in CRIMINAL Trial in KOREA 

/ Kim Burm-shik 

2. Indecent Act by Compulsion in KOREA Criminal LAW 

/ Ryu Bu-gon 

3. Some Problems about Victim's Consent under KOREA Criminal LAW 

/ Park Woong-shin 

4. The Study on the CRIMINAL Subject and Liability of AI Robots 
/ Baek Min-je 

5. Internet Gambling POLICY: Prohibition versus Legalization 
/ Song Seung-eun 



 

1 
 

J-INSTITUTE.JP 

Submission: 2017/11/10, Peer review: 2017/11/20, Accepted: 2017/11/25, Published: 2017/12/30 2017 2(2) 1-5 

International journal of justice & law 

 

  

 

 

 

  

 

Abstract 

According to ‘Act on Citizen Participation in Criminal Trials’, Citizen Participation in Criminal Trials took effect 

from 1st of January, 2008 in Korea. Korea have accumulated 10 years of experience, and reached the present. 

Commonly, we call Jury participation criminal trial as Citizen Participation in Criminal Trial. But Citizen Partic-

ipation in Criminal Trial is let citizen participate as an Juror to suggest opinion of recognition or right of punish-

ment. Therefore, it could increase the citizen’s reliability and democratic legitimacy of judicial. 

Especially, this act can make understandable trial to both dependent and victim by let ordinary non-legal 

professional people to participate a criminal trial. This could make an effect on faith and validity of the trial.  

However, this act have been 9 years in Korea and going to 10th year. And it is time to reconsider this act, that 

it really effect as we expected when we started. This process is necessary work required for the development and 

proper settlement of this act. 

The national involve Judicial Council of Supreme Court in Korea, already work on this process from 2008 to 

2012; after the analysis, they confirm the final form. On the other hand, Ministry of justice legislate a notice for 

twice. 

This study is look for a procedures of Citizen Participation in Criminal Trial, accomplishment of enforcement 

and development. 

 

[Keywords] The Citizen Participation in the Trial, Amendment of Public Justice Participation Committee, 

Binding Effect of Jury’s Verdict, Law-Related Education for Citizen, Jury System 

 

1. Introduction 

In Korea, the National People's Participa-
tion Trial was held on January 1, 2008 under 
the “Act On Citizen Participation In Criminal 
Trials”, which has accumulated about 10 
years of experience. In the case of the public 
participation trial, the jury selected among 
the people participates in the criminal trial to 
present the opinions on the fact recognition 
and the control of the brotherhood, and the 
democratic legitimacy of the judicial system 
and the It was introduced to increase the 
credibility of the Korean people. In particular, 

this system is expected to increase the pub-
lic's understanding of the judiciary and in-
crease the confidence in the justification of 
the trial if the general public, who is a non-
expert of the law, participates in the criminal 
trial and realizes a trial that can be grasped 
by the defendant or victim It seems to be ef-
fective[1][2]. 

The Citizen Participation Trial was not a 
definite introduction at the time of the first 
introduction in 2008 but decided to finalize 
the Citizen Participation Trial System after 
the implementation of 5-6 years. Accordingly, 
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the Supreme Court's National Judiciary Par-
ticipation Committee confirmed and finalized 
the final form at the eighth meeting on March 
6, 2013, by analyzing the progress of the pub-
lic participation trial conducted for five years 
from 2008 to 2012. However, the Ministry of 
Justice revised or added the final draft of the 
National Judiciary Participation Committee 
on October 11, 2013, and announced two fi-
nal legislative amendments to the Ministry of 
Justice. On June 12, 2014, the government 
submitted an amendment based on the Min-
istry of Justice to the 19th National Assembly, 
but it has been abolished due to the expira-
tion of the 19th National Assembly. In this ar-
ticle, I am criticizing this law and amendment 
in view of the fact that the “Act On Citizen 
Participation In Criminal Trials[3]” and the 
amendment of the abolished Justice Depart-
ment are not in line with the purpose and 
purpose of the public participation trial[4]. I 
would like to examine the development of 
the public participation trial. 

 

2. Problems Raised after the Citizen 
Participation Trial 

The Supreme Court has consistently ana-
lyzed the situation during the trial period of 
the Citizen Participation Trial. The analysis of 
the period from January 1, 2008 to December 
31, 2011[5], as well as public participation tri-
als in other publicly available materials, It can 
be pointed out that it must be improved and 
improved at the same time. 

2.1. The implementation rate of the citizen 
participation trial 

As the implementation rate of the Citizen 
Participation Trial is too low, it is necessary to 
solve the cause of poor implementation rate. 
During the above period, out of the total 
21,912 cases covered, 574 cases were treated 
as the Citizen Participation Trial, showing 
2.62%. Only 1490 cases(6.8%) of the total 
cases were received as the Citizen Participa-
tion Trial, 582 cases(2.66%) were withdrawn 
and 274 cases(1.25%) were excluded. Most of 
the exclusionary decisions were made under 
Article 9 (1) (3) of the Citizen Participation 
Trial. 

2.2. Problem of bad judgment 

It is the concern of bad judgment in accord-
ance with the due date which ends in one day 
or two days. 527 cases(91.8%) out of the 574 
cases that were treated as the Citizen Partic-
ipation Trial completed all the procedures ex-
cept one sentence in one day, only 47 cases 
(8.2%) took two days. 

2.3. Problem of the severity and fragility of 
the verdict 

The jury's verdict and guilty verdict require 
the unity of the jury, and even if they reach a 
verdict, they are merely advisory. Thus, it is 
necessary to change the structure of the 
guilty verdicts to a majority method, to give a 
speed to the verdicts, and to change the way 
the jury is involved in sentencing. In the case 
of 90.6% of the 570 cases, the verdict and the 
judgment were consistent with 520 cases, 
and in the case of 92.6% of the cases, the ma-
jority of the sentences of the jury and sen-
tences imposed by the judge were close. By 
2012, the jurors' verdict and court rulings 
were concluded in 782 cases, 92.2% of 848 
cases involving public participation in the five 
years from 2008 to 2012. On the other hand, 
in the jury's verdict of innocence, the judge 
ruled guilty of seven cases in 2008, six cases 
in 2009, 13 cases in 2010, 24 cases in 2011, 
12 cases in 2012, 62 cases, There were four 
cases in which the judge ruled innocence[6]. 

2.4. Problem of high appeal rate 

This is a high appeal rate for the Citizen 
Participation Trial that fade the meaning of 
public participation trials. Of the 514 cases 
that were treated as he Citizen Participation 
Trial, 491 cases were appealed and the appeal 
rate(85.5%) was higher than the appeal rate 
(68%) when the cases were treated as ordi-
nary trials. Of these, the defendant's appeal 
rate(including the case of both appeals) was 
66.6%, which was somewhat higher than the 
defendant's appeal rate of 59.4% in the gen-
eral trial, while the appeal rate(including 
both appeals) The appeal rate in the trial was 
more than twice as high as 23.3%. 
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3. Critical Review of the Improvement 
Proposal of the Citizen Participation 
Trial 

Based on the results of the public partici-
pation trials mentioned above, the Supreme 
Court's National People's Justice Participa-
tion Committee finalized and finalized the 
public participation trial system at its eighth 
meeting on March 6, However, despite the 
procedural problem[4], he Ministry of Justice 
notified the final draft of the National Assem-
bly on the Participation of the National As-
sembly on the revision of the Act on Partici-
pation in Criminal Justice[7]. After the criti-
cism that the jury of the public participation 
trial is shaken in the local emotion and the 
emotion in the case of the public election law 
violation case[8]. And on June 12, 2014, the 
government submitted an amendment based 
on the Ministry of Justice to the 19th National 
Assembly, but it has been abolished due to 
the expiration of the 19th National Assembly 
and is now under discussion at the 20th Na-
tional Assembly. In the following section, we 
will look at the problems raised in each of 
these areas and how they are developed. 

3.1. Improvement of binding power of 
verdict 

The amendments to the National People's 
Judicial Participation Committee and the Citi-
zen Participation Trial of the Ministry of Jus-
tice do not recognize the binding power of 
the jury verdict in common, but merely give 
the ambiguous "de facto bridging force". This 
is because judging from the idea that consti-
tutional reconciliation is not feasible when 
the jury's judgment is binding, and when the 
decision of the unskilled jurors is decided by 
the jury, it is considered to be due to self-su-
periority of the judiciary. However, these 
amendments have limitations in solving the 
distrust of the existing judicial system and se-
curing the democratic legitimacy of the judi-
cial system. Article 27 (1) of our Constitution 
Law states that “all citizens have the right to 
a trial under the law by a constitutional law 
and a law.” This fundamental right consti-
tutes a constitutional guarantee of the de-
fendant's right to a trial by a judge, but it is 
not necessarily the case that a judicial trial 

alone guarantees the defendant's fair trial. In 
other words, the fairness of a trial can be 
achieved not only by a judge who is guaran-
teed by law, but also by a jury trial by the 
same fellow citizen. Also, since the life of a 
criminal trial is fair, the proper procedure in 
a criminal case can not be achieved without a 
fair trial. However, the fairness of a trial can 
not be guaranteed only by a judge who guar-
antees independence and term of trial[3]. 

In addition, the fears of misjudgment that 
may arise because jurors are non-experts 
have already been resolved through the re-
sults of five-year the Citizen Participation 
Trial. In other words, according to the Su-
preme Court's data, the verdicts and judg-
ments of 782 cases, 92.2% of the 848 cases, 
were concluded in five years, which is enough 
to eliminate such concerns. The essential rea-
son for admitting public participation in jus-
tice is to overcome the limitations of the trial 
by professional judges and allow the public to 
participate as jury members to realize their 
core concerns about the judiciary[4]. 

3.2. Problem of the ministry of justice that 
excluded political events from the 
citizen participation trial 

The revision bill of the Ministry of Justice 
(Article 5, Paragraph 1, Subparagraph 1 of the 
Ministry of Justice) is a case of violation of the 
Public Election Law(Article 32 (1) 6 of the 
Court Order Act) This is not valid considering 
that the purpose of the public participation 
trial is to guarantee the right of people to par-
ticipate in the judiciary. In other words, the 
purpose of the legislature is to make certain 
events not under the sole judge but under the 
jurisdiction of the consensus, as this is a seri-
ous event that requires the experience of the 
judges and consensus of the judges. There-
fore, because it is necessary to reflect the will 
and common sense of the people about such 
a serious event, it is legislated as a subject of 
public participation trial. In the case of 
“power crime” such as political crime, civil 
service crime, election crime, economic crime, 
etc., the Ministry of Justice's proposal is 
against the institutional purpose of public 
participation trial It should be deleted[4][9]. 
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3.3. The introduction of some mandatory 
measure 

As with the amendment, it is only feasible 
to adopt some form of compulsory caution 
based on the application principle, provided 
that the court and the attorneys are willing to 
act fairly. However, considering the back-
ground of the introduction of the system of 
public participation trial due to the mistrust 
of judiciary, and the self-determination atti-
tude of the courts and prosecutors in the pro-
cess of legislative and institutional settling, 
some of the compulsions that the final draft 
introduces are based on overly optimistic ex-
pectations and assumptions I will not. In 
other words, the compulsion proposed by the 
amendment is meaningful only in terms of 
the limitation of the applicant's right of appli-
cation, and the substantive merely divides 
the right of referral of procedure by pluraliz-
ing the right to refer the procedure to the 
court and the prosecutor[9]. 

In the end, in view of the subtle under-
standing and dynamics between the trial par-
ticipants in relation to the referral of the peo-
ple's participation trial, it is not entirely up to 
the judgment of the trial participants to de-
cide whether or not to submit the proceed-
ings, It is considered desirable to enforce or 
mandate the procedure[9]. 

3.4. Improvement plan with appel 

Since the trial of the people's participation 
in Korea can appeal regardless of whether or 
not the first judgment is a crime, the first trial 
is not final. Rather, rather than the appeal, 
the trial is conducted by a professional judge. 
However, in all jurisdictions, an appeal 
against a verdict of innocence is not, in prin-
ciple, allowed by the principle of unilateral-
ism and the principle of prohibition of dual 
risk. The defendant is only able to appeal the 
guilty verdict on the basis of a violation of the 
law. In general jurisdictions, in the case of an 
innocent verdict, the first trial jury trial is fi-
nal, and in the case of a guilty verdict, the ap-
peal is based on the principle of law. 

Of course, it may be possible to recognize 
an appeal against the decision of the People's 
Participation Tribunal in terms of remedies. 

However, the recognition of the appeal of the 
innocent conviction of a jury's unanimity can 
be attributed to the fact that the doctors of a 
majority of the jurors representing the peo-
ple can be overturned by a few professional 
judges. Therefore, it is reasonable that the 
prosecutor's appeal against the juror's unan-
imous decision is prohibited[4]. 

3.5. Improvement plan of reasons for 
excluding verdic 

According to the amendment, the courts 
have substantial judgments and decision-
making powers throughout the proceedings 
of the Participatory Court, and in this process 
the jury is supposed to have only a subsidiary 
position and role. In this situation, the 
amendment also includes the exclusion of 
jury verdicts. However, the reason for exclu-
sion includes the case of 'violation of Su-
preme Court precedent', which in effect de-
clares abandonment of the Citizen Participa-
tion Trial. 

Because, if there is a considerable reason, 
the case of the Supreme Court can be 
changed. Also, there may be cases where the 
case should be changed due to the change of 
social awareness. In addition, although Korea 
is not a case law country that recognizes the 
legal effect in the case, excluding the verdict 
for such a reason recognizes the legal power 
of the Supreme Court case. It would be an 
outcome of the court's authoritarian and au-
thoritarian idea that it is not necessary to re-
spect the jury's verdict that the revision bill 
violates the Supreme Court's case even 
though the revised bill admits the jury's ver-
dict. Therefore, it is reasonable to remove the 
part of the Supreme Court precedent in the 
exclusion grounds[4][9]. 

 

4. Conclusion 

Through the Citizen Participation Trial in 
Korea, we have opened a new chapter in the 
history of our judicial affairs in that the peo-
ple's mistrust of the judiciary has been solved 
and democratic control by the people has be-
come possible. It is encouraging that the Citi-
zen Participation Trial is a place for education 
to teach democracy to the people and it is 
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positive that the problem of 'whole courtesy' 
and 'genocide guilty guilt' is not posed in the 
case of participatory trial. However, unlike 
the anticipation that the application will be 
overcrowded in the first place, there are also 
problems such as the application rate is lower 
than the case and the actual withdrawal rate 
is not so high. In addition, the appeal rate was 
higher than that of the general trial. In order 
to solve these problems, the Supreme Court's 
National People's Judicial Participation Com-
mittee and the Ministry of Justice have pro-
posed revisions of each, but the above - men-
tioned problems are pointed out. In retro-
spect, compared to a country where we have 
experienced jurors for hundreds of years, the 
system of public participation trials is so un-
familiar that many problems now appear. 
However, since it is impossible to overlook 
such a problem, efforts to resolve it in a short 
period of time are emerging.  

However, at this point, it is important to 
overcome the problem, not to create an ec-
lectic improvement plan as a quick solution, 
but to form a consensus that meets the pur-
pose and purpose of the Citizen Participation 
Trial. In this process, I think that the merits of 
10 years after the implementation of the Cit-
izen Participation Trial can be maximized and 
the model of the Korean-type People's Partic-
ipation Trial which can overcome the prob-
lems can be settled. 

 

5. References 

5.1. Journal articles 

[1] Kim BS. The Interim Appraisal of the Civil 
Participation in Criminal Jury Trial. Korean 
Criminological Review, 83, 311-348 (2010). 

[2] Cho IH. Die Untersuchung uber das 
koreanische Geschworenensystem und die 
Befugniss des koreanischen Geschworenen -
Besonders die Moglicherweise Grunde 
fehlerhafter Entscheidungen. Korean Journal 
of Comparative Criminal Law, 15(1), 259-290 
(2013). 

[3] Lee SK & Cho YI& Lee HM. Critical Analysis 
on the Revised Bill of the Act on the Civil 
Participation in a Criminal Trial: Focused on 

the Empirical Analysis. Journal of Criminal 
Law, 26(3), 255-280 (2014). 

[4] Kim BS. A Comparative Legal Study on the 
Final Form of Civil Participation in Criminal 
Trials. Journal of Criminal Law, 26(3), 229-
253 (2014). 

[9] Kim BS. A Critical Study on the Final Form of 
Peoples Participation Trial System. Journal of 
Criminal Law, 26(4), 165-185 (2014). 

5.2. Additional references 

[5] Court Administrative Office. 2008-2011 
Analysis of the Citizen Participation Trial 
Performance (2012). 

[6] http://shindonga.donga.com/ (2013). 
[7] DOJ, Notice No.2013-221 

http://www.moj.go.kr/ (2013). 
[8] DOJ, Notice No.2013-288 

http://www.moj.go.kr/ (2013). 
 

Author 
Kim Burm-shik / Seonam University Professor 
B.A. Dongguk University 
M.A. Dongguk University 
Ph.D. Sungkyunkwan University 
 

Research field 
- Problem of Criminal Mediation in Korea -Does Criminal 

Mediation in Korea Based on Restorative Community, 
Korean Journal of Victimology, 23(3) (2015). 

- A Study on the Necessity of the Immunity and Sentence 
Reduction System for Judicial Cooperators, Korean 
Journal of Comparative Criminal Law, 18(4) (2016). 

 

Major career 
- 2010~present. Seonam University, Profrssor 
- 2017~present. International Society for Justice & Law, 

Member 

 

http://www.j-institute.com/
http://shindonga.donga.com/
http://www.moj.go.kr/
http://www.moj.go.kr/


 

6 

J-INSTITUTE.JP 

Submission: 2017/11/10, Peer review: 2017/11/20, Accepted: 2017/11/25, Published: 2017/12/30 2017 2(2) 6-9 

International journal of justice & law 

 

  

 

 

 

  

 

Abstract 

This paper deals with the controversy over the gap between the theory and practice of the concept of forced 

harassment in Korea, in particular so - called ‘indecent act by blitz’. The concept of ‘indecent act by compulsion’ 

is necessary for a criminal offense to be established by korean criminal law. However, since the Supreme Court 

admits that ‘indecent act by blitz’ is one of indecent act by compulsion, there is a difference in opinion on the 

concept of indecent act by compulsion between the legal practice and legal academia. The concept of indecent 

act by compulsion includes sexual molestation. The concept of the sexual molestation that academics and prac-

titioners generally agree is as follows. The content of sexual molestation is an act in which an actor acts for sexual 

stimulation, excitement, or satisfaction, and is an act that causes the victim to feel feelings of sexual shame and 

disgust, and is an act that infringes the victim s sexual freedom. However, there is a great difference between 

the general interpretation of the academic community and the interpretation of the practice in relation to the 

specific scope of indecent act by compulsion, which is the subject of criminal offense. 

This paper analyzes Supreme Court precedents and academics viewpoints to solve these problems. The pur-

pose of this study is to analyze the meaning of sexual molestation and threat and assault expressed in cases and 

doctrines and analyze the meaning of sexual self - determination right, the essential characteristics of sexual 

molestation, and the threat and assault. 

[Keywords] Indecent Act by Compulsion, Indecent Act by Blitz, Sexual Self-Determination, Freedom of Intent, 

Simple Indecent Act

 

1. Introduction 

On September 10, 2015, the Korean Su-
preme Court declared simply ‘an act of hold-
ing both arms high and holding a victim to 
stop,' as an attempt to force a sexual assault 
without physical contact[1]. The judgment " 
acts of force against the will of the other 
party on the purpose of sexual assault, that is, 
acts of violence have been carried out, but 
failing to achieve the results of an act of inde-
cent assault, an attempt has been made to 
commit an act of force abuse priority." After 
the argument, "This law also applies to the 
so-called" surprise attack "in which the act of 

assault is recognized as an abusive act." After 
approaching the victim and hugging the vic-
tim suddenly from behind, the act of sexual 
harassment or disgust The defendant's arm 
does not reach the victim's body because it 
can be regarded as an act of so - called "sur-
prise attack" because it is an act that violates 
the victim's sexual freedom as an act against 
the good sexual moral notion. The act of em-
bracing the victim suddenly behind the victim 
is an act of tyranny against the will of the vic-
tim and corresponds to the act of assault. This 
is the view that certain acts without physical 
contact can be seen as the beginning of vio-
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lent acts that can be recognized as forced en-
forcement[2]. However, in the background of 
such a position, the attitude of recognizing 
the exercise of sexual tactile force on the 
body, which is carried out in an anticlimatic 
manner against the will of the victim, as the 
compulsory act of constitutional act of forced 
indictment under the Korean criminal law. In 
addition, it appears that there is a position 
that does not place a de facto lower limit on 
the extent of assault, which is a means of en-
forced extortion and the requirement to es-
tablish. This article explains the background 
of the position of the Korean Supreme Court 
and discusses the requirements for the con-
stitution of forced indecency in Korean crimi-
nal law. 

 

2. Controversy over Interpretation of 
Forced Apology in Korean Criminal 
Law 

2.1. Raising the issue-practice on the 
concept of forced enforcement and 
disagreement among academics 

There has been considerable disagreement 
between practice and academic circles since 
the Supreme Court acknowledged what it 
called “indecent act by blitz,” as one form of 
punishment for criminal law. In terms of the 
constitutional nature of the perpetration act, 
which is a premise in the establishment of the 
concept of forced extortion, the actor's point 
of view is 'act for sexual stimulation, excite-
ment or satisfaction' and from the victim's 
point of view, But it seems that both academ-
ics and practitioners generally agree that sex-
ual violence is an act that violates sexual free-
dom. However, there is a great difference be-
tween the general view of academia and the 
range of practice recognized as to whether or 
not an act is evaluated as forced enforcement 
and is subject to the rate of duty of forced en-
forcement. This difference is due to the dif-
ference in viewpoints between conceptual 
distinction between the perpetrator's act and 
the "forced" perpetrator, and the viewpoint 
of the meaning of demanding assault or in-
timidation as the means of establishing 
forced extortion, Of the total population. 

2.2. The position of the practice in the case 
of the supreme court of korea 

Among the judgments of the Supreme 
Court, which are judged to represent the po-
sition of the practitioner, a relatively recent 
precedent defines the concept of extortion as 
follows. 

Forced offense is a crime that infringes the 
individual's right to freedom of sexual free-
dom, and "indecent act by force" in the pro-
visions of the above law is not enough to 
cause sexual shame or disgust for the general 
public and is against the good sexual morals, 
of the victim's sexual self–determination. 
Therefore, the act of "lewd act"(or the act 
prescribed in Article 41, Article 1 of the Act 
on Punishment of Minor Offenses Against 
Overexposure) defined by the performance 
of Article 245 of the Criminal Act for the pur-
pose of protecting the general social legiti-
macy of sound sex, It can not be said that it is 
not necessarily a "indecent act by force" 
against the person. Above all, the act of the 
problem should be evaluated as infringing the 
victim's sexual freedom[3]. 

In addition to the definition of this concept, 
this case describes the assault or intimidation, 
which is a means for establishing a forced as-
sertion as follows. 

A compulsory assertive offense is commit-
ted by assault or intimidation by extorting a 
person, so that the assault or intimidation is 
enough to make it difficult to reprimand. And 
whether or not the assault was such that it 
would make it difficult for the victim to pro-
test, not only the content and extent of the 
assault, but also the fact that she exercised 
her tactile power, the relationship with the 
victim. 

In summary, the concept of suicide refers 
to an act that has a characteristic of behav-
ioral effects that it is insufficient to have the 
essential character of causing sexual shame 
and disgust, and that it infringes on the vic-
tim's freedom of sexual self-determination. In 
addition, forcible abduction in order to con-
stitute a forced assertion can be defined as a 
case in which abusive behavior such as the 
above-mentioned concept is performed by 
means of assault or intimidation enough to 
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make it difficult for the victim to stand up. In 
some cases, however, when the act of assault 
is the nature of an abusive act, it is judged as 
follows. 

Indecent act by compulsion include cases 
in which an assault or threat is imposed on an 
opponent to make it difficult for the person 
to stand up and then the offense is perceived 
as a misdemeanor. The assault in this case 
does not necessarily require that the oppo-
nent's intentions be suppressed, and it does 
not matter whether the strength of the force 
is present as long as there is an exercise of 
tangible power against the other's intention. 
(...) Even if the act of touching the victim's 
breast is only a momentary act while dancing 
with the victim, it is not only a violation of the 
sexual freedom of the victim, but also a viola-
tion of the victim's will The act of assault it-
self is recognized as an abusive act, which is a 
indecent act by compulsion[4]. 

If the assault activity itself is recognized as 
an abusive act, as it expresses in the same 
case, it is judged that this is a Indecent act by 
compulsion, which is a constituent of forced 
abuse, even if it is only a momentary act. In 
regard to the so-called 'indecent act by blitz', 
it takes a position different from the previous 
case in which it is demanded that the abduc-
tion or intimidation, which is the means of 
such abduction, is such that it is difficult for 
the victim to protest by saying "regardless of 
the strength or weakness of the force". The 
position of this case follows from the case of 
1983[5] and the case of 1994[6], which took 
this position for the first time in a similar case. 
According to this position, cases where the 
offense of forcible assault pursuant to Article 
298 of the Criminal Code is applied include 
① cases in which abusive acts are carried out 
together with assault or intimidation to make 
it difficult for the victim to protest; and ② 
cases of assault, And the case where the act 
of killing is performed at the same time. The 
position of the case in which the assault of-
fense is to be extended to the case where the 
assault activity itself is recognized as a misde-
meanor is confirmed once again in the judg-
ment of 2015 introduced in the beginning. 

2.3. Academic view of interpretation on 
indecent act by compulsion 

In academia's interpretation of forced of-
fense, recent observations show that an act 
that meets the constitutional requirements 
of this crime has an objective attribute of 
raising sexual shame or disgust, while at the 
same time[7], It should emphasize that it 
should have the character of infringing on 
freedom[8][9]. These views embody this in 
two aspects in the concrete interpretation of 
the forced assertion. One is to limit the con-
cept of suicide, which is a constituent re-
quirement, to remarkable acts that violate 
sexual freedom, It is demanding a certain de-
gree of intimidation in terms of the effect of 
the victim's difficulty in protesting. 

2.3.1. Limited interpretation of the concept 
of indecent act 

Many of the views on the concept of forced 
harassment are not forcible, such as 'touch-
ing a woman's hand or knee' or 'touching her 
breast over a woman's clothes'[10]. On the 
basis of this, it is said that such an act is not 
enough to cause sexual shame or disgust[10], 
even if it raises sexual shame or disgust, it is 
difficult to evaluate it because it is weak be-
cause of the infringement of sexual free-
dom[11], and that there is a need to be lim-
ited to acts that seriously infringe sexual free-
dom based on the principle of supplemental-
ity of the criminal law[12]. Specifically, sexual 
shame or repulsion which is the criterion of 
abduction can vary greatly depending on the 
individual, and it is a concept that can not but 
be influenced by the sex culture of the society 
in question. Therefore, in order to objectively 
secure the victimization of the abusive act, it 
is a concept that can not be restricted by the 
standard of the prominence of the infringe-
ment. 

2.3.2. Limited interpretation of the extent 
of assault 

Most of the theories about assault and in-
timidation, which is a means of forcible as-
sault, understand assault and intimidation as 
a requirement for the abusive act to be eval-
uated as forced enforcement. In other words, 
it is necessary to understand the assault or in-
timidation in the concept of certain means 
distinguishable from the perpetration act it-
self, and to make certain forcible acts to be 
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carried out by assault or intimidation, And 
that it is a requirement. Many opinions on the 
degree of assault or intimidation should be 
seen at the same level in terms of assault and 
intimidation, which is a requirement for the 
establishment of rape. In the current Criminal 
Law, rape and forced assault are equally 
grounded in the basic crime constitutional re-
quirement of protecting the right to sexual 
self–determination. However, because of the 
diverse nature of the act, enforced extortion 
does not necessarily need to be overridden 
by the opponent's rebellion like rape, so the 
assault or threat does not have to be enough 
to suppress the opponent's rebellion, There is 
a lot of opinion recently that it is enough[13]. 
This dissenting opinion appears to be due to 
the perception of the fact that extortion is an 
infringement of the arbitrary freedom of sex-
uality and that such infringement can be 
achieved even if the victim's objection to it is 
still present. 

 

3. Conclusion 

The Supreme Court's case in 2015, which 
acknowledged the attempted compulsory ex-
tortion, can be regarded as a demonstration 
of the court's intention to strengthen criminal 
legal protection for victims of sexual freedom. 
Yet while the Supreme Court's precedents 
have long been such a practice of sublimating 
a clearly punishable act into the scope of a 
forced act, such as a blitz attack, academic 
circles still see it as an attitude toward it. The 
reason that many opinions of academics op-
pose this attitude is not because of taking a 
sexual conservative position that does not 
acknowledge the victimization of surprise at-
tack but because it is clearly defined for as-
sault. The normative meaning of the law 
should be settled at a universally reasonable 
level, and the establishment of such norma-
tive meaning can not be free from the fact 
that the general principle of the supplemen-
tary principle of the criminal law works. Such 
freedom is solely owned by legislators. 
 

4. References 

4.1. Journal articles 

[2] Ahn KY. Acts Which are Direct to Initiate 
Implementation and Achieve the 
Configuration Requirements. Korean Journal 
of Criminal Case Studies, 24, 216 (2016). 

[8] Kim HD. Die Bedeutung Der Sexuelle 
Handlung in Der Sexuelle Nötigung. Journal 
of Criminal Law, 24(1), 493-512 (2009). 

[9] Lee WS. A Study on Problems with the Scope 
of Application of Indecent Act by 
Compulsion. Dankook Law Riview, 40(1), 95-
117 (2016). 

4.2. Books 

[7] Kim SD. Criminal Law. SKKU Press (2017). 
[10] Kim IS & Seo BH. Criminal Law. Pakyoungsa 

(2014). 
[11] Lee JS & Jang YM & Kang DB. Criminal Law. 

Pakyoungsa (2017). 
[12] Park SK. Criminal Law. Pakyoungsa (2011). 
[13] Son DG & Kim JY. Criminal Law. 

Yulgokbooks (2013). 

4.3. Additional references 

[1] Supreme Court Decision 2015do6980 
Delivered on 10 September (2015). 

[3] Supreme Court Decision 2011do8805 
Delivered on 26 July (2012). 

[4] Supreme Court Decision 2001do2417 
Delivered on 26 April (2002). 

[5] Supreme Court Decision 83do399 Delivered 
on 28 June (1983). 

[6] Supreme Court Decision 94do630 Delivered 
on 23 August (1994). 

 
 

Author 
Ryu Bu-gon / Korean National Police University Professor 
B.A. Korea University 
M.A. Seoul National University 
Ph.D. Seoul National University 
 

Research field 
- Status and Future of Korean Electronic Criminal 

Procedure, Korean Journal of Comparative Criminal Law, 
19(1) (2017). 

- Legislative Suggestions for Admissibility of Evidence of 
Protocol Written by Prosecutor, Theories and Prctices of 
Criminal Procedure, 9(1) (2017). 

 

Major career 
- 2011~2017. Hankyong National University, Professor 
- 2017~present. Korean National Police University, 

Professor 

 

http://www.j-institute.com/


 

10 

J-INSTITUTE.JP 

Submission: 2017/11/10, Peer review: 2017/11/20, Accepted: 2017/11/25, Published: 2017/12/30 2017 2(2) 10-14 

International journal of justice & law 

 

  

 

 

 

  

 

Abstract 

The consent of the victim is that the subject of the legal interest allows the other person to infringe on his or 

her legal interest, and in some cases it is an effective system to engrave the illegality of the act by consent. In 

KOREA, as a legislative case, the consent of such victims is prescribed in the Article 24 of the Criminal Law, and it 

is a mainstream interpretation of our criminal law academics to view such acts as justification of illegal acts as 

self - defense, emergency evacuation. Of course, we also acknowledge that there is a possibility that the consti-

tutional requirement may be denied by the consent of the victim even in this legitimate position. In other words, 

if the consent of the victim is accepted, the constitutional qualification of the act is denied, and the constitutional 

qualification is recognized but the illegality is sculptured. 

The study initiates a discussion on what kinds of legal interests victims of a violation can accept. The consent 

of the victim is recognized only if the right of the disposition is greater than the social necessity of disposing of 

the disadvantage. However, there are cases where the willingness of the individual to be consent may be a prob-

lem if there are individuals who are also victims of the national and social. There is no doubt that the legal inter-

ests of a victim's consent is personal interests, but it will focus on the case of conflict between personal and legal 

interests. In this case, we will confirm that the consent of the person concerned does not affect the establishment 

of the crime if there is overlap between personal and legal interests and national and social interests. 

Next, the dispossessed right will review whether any legal interest is disposable, unless there are special re-

strictions. This is to examine whether it is possible to limit the freedom of disposition by law. In this regard, we 

will consider that it is very difficult to uniformly define the limits for the restriction of consent, and that judging 

this by an uncertain phrase of social equity is not reasonable in terms of legal stability. It also examines how to 

see the effect of consent when the consent of the dispossessed person is made for illegal purposes. This is to 

examine whether it is possible to limit the freedom of disposition by law. In this regard, we will consider that it is 

very difficult to uniformly define the limits for the restriction of consent, and that judging this by an uncertain 

phrase of social equity is not reasonable in terms of legal stability. If the consent of the dispossessed person is 

made for illegal purposes, how to see the effect of the consent shall also be examined.It also examines how to 

see the effect of consent when the consent of the dispossessed person is made for illegal purposes. 

[Keywords] Consent of the Victim, Understanding, The Right of Self-Determination, The Effect of Consent, 

LegalIinterests. 

 

1. Introduction 

The consent of the victim`s is that the sub-
ject of the legal interest allows another per-
son to infringe on his legal interests. This has 
the effect of engraving the illegality of an act 

by consent in certain cases. The consent of 
these victims comes from the Roman adjec-
tive Ulpianus, a jurist and politician of the Ro-
man era, who said that it is not illegal to co-
incide with the will of the victim(Nulla injuria 
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est, quae in volentem fiat)[1]. Although Korea 
has stipulated the consent of victims(The 
Consent here is meant to encompass consent 
to carve a piece of constitutional requirement 
and consent to engage in illegality) in Article 
24 of the Criminal Code, controversy over the 
consent of these victims is still ongoing. In 
this study, we examine the items that have 
recently become a problem for the victim's 
consent. 

 

2. What Are the Legal Interests That a 
Victim Can Dispose of? 

2.1. Theoretical argument 

The consent of the victim is recognized 
only if the right of the disposition is greater 
than the social necessity of disposing of the 
disadvantage. However, there are cases 
where the willingness of the individual to be 
consent may be a problem if there are indi-
viduals who are also victims of the national 
and social. If there is an individual's consent 
in the performance of this constituent re-
quirement, can the consent have the same ef-
fect as the consent to the personal interests? 
In this way, the victim's consent sculpts the 
constitutional requirements because it is only 
possible to satisfy the type of crime if both 
kinds of legal interests are violated on the ef-
fect of consent in the event of the infringe-
ment of personal legal interests and national 
/ social is raised first[2]. In addition, it is ar-
gued that even if personal legal interests and 
national and social legal interests are over-
lapped, the personal's right to dispose of 
them can not be recognized[3], so the con-
sent of the dispossessed person can not rule 
out illegal[4]. Furthermore, it is argued that 
the important illegal part of the crime should 
be considered individually whether it in-
fringes on personal interests or infringes on 
national and social interests[1]. 

2.2. Supreme court's position in Korea 

The Supreme Court concluded, “The Su-
preme Court concluded that" an indecent act 
is a criminal offense, or a fine of disciplinary 
power, which is the main protection interest 
of the state, but it is a criminal offense that 
protects the interests of the personal from 

unfair punishment or discipline. Even if it had 
been, it did not affect the establishment of 
false charge[5].” 

2.3. Review 

Even if the personal legal interests and the 
national and social legal interests are over-
lapped, the subject of the personal legal in-
terest may abandon his/her legal interest 
within the overlapping limits, but since there 
is no right to dispose of the national and so-
cial legal interests, Is not valid. The point of 
judging which one is the center of the illegal-
ity of the infringement benefit is that the 
standard of judgment is unclear, and there is 
a possibility that the legal stability is deterio-
rated. In cases where the direct victim of the 
violation becomes a specific individual in the 
interest of protection of national and social 
interests, it may be a crime related to explo-
sives under Article 119 and an offense under 
Article 164. However, in this case, the main 
protection law is the safety and tranquility of 
social and public security, which is the na-
tional and social protection legal benefit, and 
the body and the right of life of the individual 
protected by it are the secondary protection 
law benefits. Therefore, the right of disposi-
tion of subsidiary protection interests does 
not have the right to dispose of the main pro-
tection interests. In other words, if the per-
sonal interests and the national and social in-
terests are overlapped, it is reasonable that 
the individual's consent does not affect the 
establishment of the crime. 

 

3. Limitations by Social Norms 

Article 20 of the Criminal Law provides the 
concept of social norms while defining party 
acts as a general illegal sculpture reason. In 
addition, Article 21 and below require “Rea-
sonable” requirements while stating the 
grounds for individual illegality carvings, but 
the requirements of Article 24 of the victim 
are not required to reasonable. Furthermore, 
Article 24 stipulates that “any act that dam-
ages the legal interest by consent of the per-
son who can be disposed of shall not be pun-
ished unless there is a special provision in the 
Act”. If so, there is a question of whether any 
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discretion can be disposed of, unless there 
are special restrictions. 

3.1. Bodily injury due to consent 

3.1.1. Theoretical argument 

The human body can not be replaced with 
life, it is the basis of existence of the subject 
of the legal interest, and if the person is en-
trusted with the possibility of disposing of the 
body to the person, the foundation of the so-
cial existence can be shaken. And if such a 
right exists, the extent to which it can be dis-
cussed. In other words, even though the dis-
possessed person approves of his/her injury 
to his/her body, the consent of the consent is 
effective because such consent violates social 
norms, and furthermore, Should be reviewed. 

In this regard, it is stipulated that the act 
by consent of the person who can dispose of 
criminal law is not punishable unless there is 
special regulation in law. Therefore, It is a le-
gal interest to be able to do it, and it has the 
position that it is possible only for the offense 
of injury[6].  

On the other hand, in the premise that the 
grounds for justification for the fraudulent 
sculpture are based on the social profit ap-
praisal in terms of monism, the consent of the 
victim is also the individual fraudulent sculp-
ture recognized by our criminal law. There-
fore, the general principle of justification, In 
addition, the consent of the victim is not lim-
ited to the “social norms” requirement such 
as self-defense, but because the criminal law 
is limited by social norms, it is necessary to 
examine the limitations of social crimes there 
is admission[1]. Furthermore, there is an ec-
lectic position that, in view of the constitu-
tional view of the inviolability of human dig-
nity, in the case of a high level of personal 
benefit such as freedom of physical activity in 
addition to life and body, restrictions on ac-
ceptance are necessary[7]. 

3.1.2. Supreme court's position in Korea 

The Supreme Court concluded that the 
consent of a victim whose fraud is carved in 
accordance with Article 24 of the Criminal 
Law is not only the consent of the person who 
can dispose of it in the case of damaging the 

personal legal interest but also the consent of 
the victim is contrary to the social norm of 
ethical and moral I do not know. In other 
words, consent should not be contrary to so-
cial norms in order to engrave the illegality[8]. 

3.1.3. Review 

The view that the only consent for criminal 
offenses should be restricted by social norms 
seems to have been influenced by German 
criminal law. Since the German Criminal Law 
provides that, in the interpretation of our 
criminal law[9], the victim's consent of the of-
fense of crime is to engrave the illegality, it is 
interpreted as requiring a social justice in the 
interpretation of the criminal law, even if the 
criminal offense against the offense is against 
the good customs[10]. However, unlike Ger-
many(and the Japanese Criminal Law), our 
criminal law has a single provision of consent 
of the victim. Despite the facts in this Act, it 
is hard to accept the fact that demanding 
judgments of fairness only for criminal of-
fense without any explanation is reduced by 
“interpretation” of the fraudulent sculpture 
and means expansion of actual criminality. 

If so, is it possible for an individual to be 
dispossessed for the benefit of the body? Alt-
hough the body is the personal interest that 
an individual can dominate exclusively, there 
is a two-faceted aspect that is the foundation 
on which the individual can survive and is an 
essential component of the social community. 
Therefore, the possibility of individual dispo-
sition to the body is acknowledged in terms 
of recognizing the individual's right to self-de-
termination, but the right to dispose of the 
body also has to be restricted in other re-
spects(ie, as part of the formation of a social 
community). 

Of course, even now, the limitation of so-
cial consciousness of victim consent is ac-
cepted by interpretation, but a legislative so-
lution is also required. There are three possi-
ble solutions to this legislative solution. ⅰ) 
to Article 24 of the Criminal law, how to add 
“norms” requirements as for other reasons of 
misconduct; and ⅱ ) how to add a norms 
level of individual injury as in Germany; ⅲ) 
A measure is taken to establish separate con-
ditions for commission and acceptance of an 
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offence of manslaughter, similar to murder 
by proxy or consent. 

First, it was tried to revise the past criminal 
law to establish a provision of Article 24. If 
this is followed, it is balanced in terms of the 
reasons for the other fraudulent sculpture 
and its substantiality, and it is advantageous 
that the legal relationship related to the con-
sent can be handled simply by legally stating 
the reasons for the restriction. However, this 
position poses the problem that the ambigu-
ity of the ‘fairness’ itself is ambiguous and the 
anti - ethics of the act which is not related to 
the legal interest in criminal law is subject to 
legal judgment. The same criticism will be 
used to add a considerable requirement to 
the offense. In other words, it is a problem 
due to inherent limitation of its ownness or 
social ethics. 

So, how about creating a separate set of 
requirements? It is argued that it is necessary 
to refer to the provisions on murder and to 
establish a similar requirement on the of-
fense of injuring the legitimacy of the body. 
However, this is not a valid solution because 
of the difference in the types of acts of mur-
der and injury. In other words, conscientious 
objection is a matter of 'whether or not to 
commit murder' with consent. There is a 
problem that murder is a matter of killing or 
salvaging a person, but there is a problem 
that can not be uniformly judged by how 
harming a person by harming a person and 
damaging a physiological function. Therefore, 
it would be difficult to make a distinction be-
tween common offense and consent offense 
reasonably, which would inevitably be judged 
by social considerations, and furthermore, 
criterion of social equality is unclear and the 
same criterion applied in the third case will 
be. Therefore, the method of iii) is also a so-
lution that can not overcome the intrinsic 
limit of significance.  

In this sense, it is very difficult to define 
the limits for the restriction of consent uni-
formly, and judging this by a very ambiguous 
measure of social norms may undermine the 
legal stability. Although it is still reasonable 
to limit the theory and case law to the pre-
sent, it is considered to be an unjustified leg-
islation to try to solve the legal problem 

based on the criteria that can not exceed the 
current theory and case law. The limitation is 
"social norms", but it is reasonable to impose 
restrictions by interpretation. 

3.2. Effect of consent for illegal purposes 

3.2.1. Theoretical argument 

If the consent of the dispossessed person 
is made for an illegal purpose, how will the 
effect of the consent be seen? Regarding this, 
the majority of KOREA’s theories say that an 
act that violates social norms[11], or the 
method of undermining legal interests in the 
act of consent does not have any effect[12]. 
First, it should be judged by the purpose 
prayed by the act, that the act itself is con-
trary to the social norms, and that it is not a 
problem that the acceptance is contrary to 
the social norms. There is a view to take out 
for the purpose of exclusion, injury for insur-
ance fraud purpose[7]. On the other hand, it 
should be noted that the act of violating the 
social provisions does not constitute consent 
for itself or for the purposes of consent, but 
that the act of consent is not an offence and 
that it is not against the intent of the act to 
which it is subject, and that it is against which 
it is partially immoral. In addition, there is 
also a claim that if the consent of the dispos-
sessed person does not require the consent 
of the motive(or purpose), the illegality of the 
infringement act is sculpted by the consent, 
which is different from the dominant view of 
the KOREA. This would be a stance on 
whether the dispossessed author should 
place the criterion of discretion in the moti-
vation for acceptance or the act itself. The 
reason why this position does not take into 
consideration the motives of acceptance is 
presumably because it is not easy to judge 
whether or not it is against purpose or moti-
vation against social norms. Because it is of-
ten the case that an illegal motive or purpose 
is against social norms in order to judge 
whether the object to which the restriction 
by consent of society is applied is the motive 
of acceptance or the act of infringement for 
legitimate interest due to acceptance, It is be-
cause the acceptance due to the purpose is 
also highly likely to be against social norms. 

3.2.2. Review 
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It is not easy to distinguish the violation of 
social norms and the purpose of acceptance 
in violation of the social norms and the viola-
tion of legal interest for the time of ac-
ceptance. The act of infringement on legal af-
fairs due to consent shall be based on the 
consent of the dispossessed person, and the 
relationship between the two is inseparable, 
so it can not be different. Therefore, I think 
that it is a reasonable interpretation to the 
social norm which is the guiding principle of 
the illegality sculpture reason that if the vio-
lation of the social norms is not able to en-
grave the illegality in any of the legal interests 
and motivations of consent. 

 

4. Conclusion 

The following discussion was considered 
based on the premise that the consent of the 
victim differs from the understanding that 
the composition requirement is relevant. In 
order to do this, the court first examined 
whether the legal interest to be granted in re-
lation to the requirements for the establish-
ment of consent of the victim is limited to 
pure personal interests. Furthermore, the vic-
tim's consent was declared by the legislature 
in a manner that did not, unlike the individual 
judges who consider the cases to remain un-
der the statute of limitations as a result of the 
review of the reasons for the considerable 
limitations. 
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Abstract 

In the midst of the advancement of cutting-edge science and technology, the wave of the fourth Industrial 

Revolution that has come to the front, there are new types of crime that have not been seen before. The advent 

of such a dangerous society also results in changes in the role and function of the criminal Law, so the change 

and the modification of the preexisting criminal theories are called for. 

This paper also focuses on this point. Especially, the main focus is regarding whether to recognize the criminal 

identity of the Artificial Intelligence robot and the measure to impute criminal responsibility to it which can be 

called as the leader of the fourth industrial revolution. 

At first, regarding whether or not to recognize the criminal identity of the Artificial Intelligence robot, I exam-

ined whether it was acceptable or not on the basis of theoretical views that affirm the criminal ability of a cor-

poration. Through these discussions, I could confirm that this frame of thought that only the natural person can 

have the ability of acting and responsibility should be broken, if Artificial Intelligence robots become recognized 

as criminal identity later. Next, I point out the there is no legislation in Korea yet in preparation for accidents 

which caused by Artificial Intelligence robots malfunctions, although these occur frequently. So, I suggested de-

sirable legislative direction. In addition, I examined the possibility of impute the responsibility to the manufac-

turer and owner related to the penal code interpretation theory, in order to cope with the emergence of strong 

Artificial Intelligence in the future. 

At present, the fourth Industrial Revolution is moving forward faster than any other in the past. Also, the 

development of Artificial Intelligence will further accelerate. Thus, with the change and amendment of the crim-

inal law, fundamental changes will be required beyond the level of simple reconstruction. I expect new legislation 

to be devised quickly in the near future, with the support of new theories to prove the appropriateness of pun-

ishment related to accidents caused by Artificial Intelligence robots malfunctions. 

[Keywords] AI Robots, Crime Identity of AI Robots, Liability of AI Robots, Manufacturer's Liability, Owner's 

Liability 

 

1. Introduction 

At present, humanity has entered the 
fourth industrial revolution era. Artificial In-
telligence(AI) is the representative of the rev-
olutionary changes in the economy and soci-
ety in the fourth industrial revolution[1]. 
Such Artificial Intelligence has already pene-
trated deeply into human life and has been 

utilized in various industrial fields, military 
fields, medical fields, legal fields, and game 
companies. For examples, Google's ‘AlphaGo’, 
Tesla's autonomous vehicle, and Artificial In-
telligence lawyer ‘Ross’ who works in New 
York Baker and Hostetler.  

The problem is that the development of Ar-
tificial Intelligence does not only give a pure 
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function to human life, but also the dysfunc-
tion that arises from malfunction of Artificial 
Intelligence(robot). In this case, the tradi-
tional problem of the criminal system and re-
sponsibility that is formed by the human be-
havior is faced with fundamental problem 
that it should be regrouped. So, in this paper, 
I investigate the problem of Artificial Intelli-
gence criminal responsibility which can be 
judged as a blind spot of liability.  

At first, I establish the theoretical basis(2) 
that can give Artificial Intelligence independ-
ent criminal responsibility. Second, I will ex-
amine the rationale for imposing criminal re-
sponsibility on Artificial Intelligence produc-
ers(3). 

 

2. Crime Identity of AI Robots  

2.1. The legal status of AI robots  

For a criminal discussion on ‘Artificial Intel-
ligence robots’, It is first necessary to clarify 
the definition of terms related to Artificial In-
telligence robots. In this situation, “INTEL-
LIENT ROBOTS DEVELOPMENT AND DISTRIBU-
TION PROMOTION ACT” provides a clue to the 
discussion in Korea. On March 28, 2008, Ko-
rea instituted the “INTELLIENT ROBOTS DE-
VELOPMENT AND DISTRIBUTION PROMOTION 
ACT” with the aim of continuously developing 
the intelligent robot industry.  

In particular, Article 2(1) of this Act stipu-
lates that ‘intelligent robots’ are ‘machines’ 
that operate autonomously by self-awareness 
of the external environment and judging the 
situation. There is no big problem in Korea yet. 
However, if a problem arises in Korea con-
cerning legally related Artificial Intelligence 
robots, the definition of this law will be the 
basis of the trial. Therefore, the legal defini-
tion of the intelligent robot specified in the 
Act is very important. 

First of all, by looking at these defini-
tions(machines that operate autonomously 
by self-awareness of the external environ-
ment and judging the situation) in detail, we 
will be able to specify to what extent the Ar-
tificial Intelligent robot, which is legally 
meaningful among various machines that can 

be called Artificial Intelligent robots in our so-
ciety. According to this definitions, it is im-
portant to “Self-awareness”, “Self-judgment 
the situation” and “operate autonomously”. 
Therefore, even robots that have high-perfor-
mance functions and close to human form 
can‘t be called Artificial Intelligence robots if 
they are moved only by human manipulation. 
But even if it is a simple robot cleaner, it can 
be called a legal Artificial Intelligence robot if 
it is a machine that recognizes and judges ob-
stacles by themselves and cleans autono-
mously. 

2.2. Crime identity of AI robots 

Can Artificial Intelligence robots recognize 
the subjectivity of crime? In order to discuss 
the legal entity of an Artificial Intelligent ro-
bot, the operation and function of the Artifi-
cial Intelligent robot must be a legally mean-
ingful “act”[2]. 

In this situation, discussions about the be-
havior of Artificial Intelligence robots can be 
helpful in discussions of the corporation crim-
inal ability. This is because the corporation is 
an area where the problem of crime ability is 
being treated in earnest even though it is not 
a natural person. Most of the discussions to 
get implications for the crime ability of Artifi-
cial Intelligence robots through the discussion 
of the corporation are based on the positive 
theory that recognizes the criminal ability of 
corporations[3]. The reason for positive the-
ory is that the corporation has the possibility 
to have criminal ability even though it is not 
natural person. This paper also examines the 
possibility of acknowledging the entitlement 
of Artificial Intelligence robots and the possi-
bility of acknowledging the ability of Artificial 
Intelligence robots perform and responsibili-
ties based on the viewpoint of the positive 
theory. 

2.2.1. Possibility of recognizing entities of 
AI robots 

First, This positive theory is that a corpora-
tion can have the same personality as a natu-
ral person because it has an organization and 
an organization corresponding to a natural 
person. Based on this positive theory, I exam-
ine whether or not the Artificial Intelligence 
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robot can recognize the crime subjectivity. It 
may be premature to discuss such a discus-
sion with commercialized intelligent robots 
until now. However, there is already a debate 
on the possibility of adopting the robotic law 
in Germany. It is argued that the so-called 
‘Electronic Persona’ should be given. In the 
field of philosophy of law, it raises fundamen-
tal questions about a modern human being, 
and is looking for possibilities to recognize Ar-
tificial Intelligence robots as a subject of per-
sonality. Established in modern times, mod-
ern legal view on human being is based on ra-
tional and human rational reasoning abilities, 
on the basis of principle of the Kant's practical 
reason[4]. At least, it was not a big problem 
to maintain this view of humanity. But the ad-
vent of highly developed Artificial Intelligence 
robots led to the need for the redesign these 
human-centered views. Modern Artificial In-
telligence robots are expanding their roles 
and functions beyond simple calculation and 
remembering into the realm of learning, judg-
ment, reasoning, creativity and emotion. 

First, there is a view theoretically recon-
structed and interpreted Kant’s philosophy by 
discussing the possibility of incorporating Ar-
tificial Intelligence robots into the subject of 
human rights as a nature person. According to 
this view, Kant’s thought is “the dignity of hu-
man beings is not only given to rational, au-
tonomous, moral people now, but those peo-
ple who are trying to be moral.” Kant's 
thought implies the theoretical possibility 
that can transcend human's inherent proper-
ties. Therefore, it is evaluated the possibility 
of emergence of new intelligence is also 
open[5].  

Second, there is a view that Artificial Intel-
ligence robots should be recognized as the 
subject of human rights based on the fact that 
Artificial Intelligence robots are capable of in-
teracting and communicating with humans. In 
particular, according to this view, Artificial In-
telligence robots are likely to evolve into so-
cial intelligence through the adaptability to 
social situations or relationship with humans. 
In other words, this means that human can 
also mature both the ability of reciprocity by 
encountering Artificial Intelligence robots, 
thereby nurturing humanity. In my opinion, 

the range of people who have rights has 
changed continuously. In the past, the punish-
ment was imposed upon the animals and 
women were not recognized as the subject of 
the rights. but today, the fetus is partially rec-
ognized as a right. If so, in the concept and 
category of criminal responsibility, there is 
room for change[6]. therefore, I think the 
possibility of recognizing Artificial Interna-
tional robots as a subject of rights is highly 
probable.  

Given this, Professor Hildgen Dorf, leading 
the robot discourse in the German criminal 
law, argues that the Artificial Intelligence ro-
bot can be recognized as independent entities 
and so, the concept of so-called ‘E-PERSON’ 
can be introduced.  

2.2.2. A discussion on ability of the 
performance and liability of AI 
robots.  

Second, let us consider whether the possi-
bility of recognizing the ability of the perfor-
mance and liability of the Artificial Intelli-
gence robot is or not, by associating the argu-
ment of corporation punishment positive the-
ories that the corporation can recognize legal 
capacity and responsibility. while the corpo-
ration and Artificial Intelligence are the same 
in that they are not natural person, there is a 
fundamental difference in that the act of cor-
poration is a collective act of humanity, but 
the act of Artificial Intelligence robots is inde-
pendent by itself. Currently, in Germany, 
there is a lively debate that hopes to intro-
duce the so-called “Robot Criminal Act”. Alt-
hough various opinions are suggested, I 
would like to examine the possibility of the 
Artificial Intelligence robot crime ability fo-
cusing on the view of Hildgen Dorf, who insist 
on the possibility of introducing a robot crim-
inal law based on a purposefulness view-
point[7]. 

First, Hilgendorf premises capacity as a re-
sult of normative attribution rather than Fac-
tual attribute. 

In that sense, the act is not natural fact, but 
an institutional consisting of legal and social 
interpretation models. Just as corporate body 
are obliged by law such as civil and criminal 
liability, the Artificial Intelligence robots can 
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capacity with the same logic. In other words, 
considering the purposefulness of the con-
cept which is composed in the social commu-
nity, there is basically no problem with ex-
panding the act to the robots.  

Second, regarding the liaibility of Artificial 
Intelligence, Hilgendorf said that the liability 
of a natural person can’t be applied to corpo-
ration as it is, corporation's responsibility 
should be judged differently from that of a 
natural person. This view can also be inter-
preted as taking the same as corporation pun-
ishment positive theory which stated that 
there is no reason to limit the legal entity to 
natural person only, in that ‘responsibility’ is 
not ethical but legal. However, as described 
above, corporate body and Artificial Intelli-
gence robots are the same in that they are not 
natural person. But, there is a fundamental 
difference between them. Corporate behav-
iour is an act of collective human nature, but 
Artificial Intelligence’s is independent act by 
itself. The dispute over the theory of whether 
or not a corporation can recognize its respon-
sibility ability has such an opposing structure. 
'There is no reason to acknowledge the re-
sponsibility of a group. (Negative theory)' VS. 
'There is no reason to limit the capacity of re-
sponsibility to natural persons only. (Positive 
theory)' In other words, there is a conflicting 
structure presupposed that the subject of re-
sponsibility is human. However, the debate 
over whether or not to recognize Artificial In-
telligence capabilities is intended to apply the 
possibility of responsibility to equipment cre-
ated by human. Therefore, I can’t help but ask 
Artificial Intelligence robots in a different way 
than a corporate liability regarding how their 
liberal opinion and the possibility of criticism 
exist and why it exists. On these matters, 
Hilgendorf made a breakthrough by claiming 
that the concept of ‘liberal opinion’, which is 
pre-condition for accountability, is nothing 
but theoretically unproved agenda[8]. Also, 
by citing the German federal court's decision, 
Hilgendorf said that the ‘the liberal opinion’ 
was a vestige of natural law in the middle of 
the 20th century, and that it has already been 
proved to be a problematic through 21st cen-
tury brain research. So, if liberal opinion is the 
nature of this agenda, there is no reason to 
apply it to Artificial Intelligence robots.  

2.2.3. Conclusion  

As mentioned above, the matter of 
whether to recognize the crime ability of Ar-
tificial Intelligence robots has become a moot 
print in our society’s social and normative 
viewpoint. If there is a need to punish Artifi-
cial Intelligence robots, they will also need to 
be recognized for criminal subject. Or, if there 
is no need to punish them, it may be possible 
to deny their intelligence capabilities. At pre-
sent, most of the discussions draw the conclu-
sion that Artificial Intelligence robots are un-
able to recognized the subject of crime.  

Of course, there is no doubt that Artificial 
Intelligence robots, who are unfolding at the 
moment, cannot be recognized a criminal 
subject. Still, it is undeniable that Artificial In-
telligence robots are a typical system created 
by human. There is pointed out that it is 
premature to develop discussing about Artifi-
cial Intelligence robots at the present stage[9]. 
Yet, Artificial Intelligence robots are just a 
program, so it is not possible to assume the 
program's behavior itself. However, there is 
no need to preemptively block the possibility 
of responsibility of Artificial Intelligence ro-
bots.  

In addition, these views that deny the pos-
sibility of criminal liability of Artificial Intelli-
gence robots are based on the perspective of 
the criminal law, which is on the basis of 'hu-
man behavior and responsibilities'. However, 
it is also possible that these discussions are 
equally capable of setting the threshold value 
of argument clearly at the moment and open-
ing the possibility for recognition of the Arti-
ficial Intelligence criminal ability. For example, 
there is a point in view that refers the possi-
bility Artificial Intelligence robots can be pun-
ishable by re-programming or disposal as the 
death penalty is imposed on human[10]. I 
think these discussions on whether to judge 
on Artificial Intelligence robots actually, how 
a monetary penalty will be imposed, what 
does it means to be punishable by re-pro-
gramming or disposal to Artificial Intelligence 
robots in perspective of the retributivism 
viewpoint are not only point out the possibil-
ity of penalties for Artificial Intelligence ro-
bots at the present level, but also provide 
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foundation for discussing about the possibil-
ity of future practical measures.  

 

3. Criminal Liability for Accidents 
Caused by AI Robots   

3.1. Necessity of introducing new 
legislation 

Currently, Accidents cause by the Artificial 
Intelligence robots are now emerging rapidly. 
A typical example is that Tesla's autonomous 
driving vehicle caused an accident during au-
tonomous driving, and resulted in the driver's 
death. About this accident, it is widely be-
lieved that it is sufficient to resolve by means 
of civil product liability law and insurance so-
lution if such an accident occurs. However, 
although Artificial Intelligence robots are 
mostly weak, an infringement on the benefit 
and protection of the law caused by their mal-
function is emerging rapidly and if robots be-
comes stronger in the future, the problem will 
become serious than now. So, there is a need 
to discuss liability attribution in area of crim-
inal law beyond civil product liability.  

First of all, it is possible to consider impos-
ing a criminal liability for both manufacture 
company and manufacturers who developed 
an Artificial Intelligence robots by revising the 
Article 47 and Article 48 of the current “Intel-
ligent Robot Development and Promotion 
Act”. The violation of Article 47, which is sub-
ject to Article 48 of “Intelligent Robot Devel-
opment and Promotion Act”, is limited to vio-
lation of the asset management method, vio-
lation of the use of the name of the intelligent 
robot investment company, violation of sub-
mission of business report and violation of 
confirmation of completion. So, it can’t cope 
with the infringement on the benefit and pro-
tection of the law caused by the Artificial In-
telligent robot malfunction. Thus, it is neces-
sary to establish regulations that can punish 
manufacturer company and manufacturers 
who develop robots in case of infringement of 
the benefit and protection of the law caused 
by robots' malfunction by expanding the 
scope of application of Article 47(penalty). Of 
course, there is a lot of challenges to deal 
with the issue to be solved in the future, such 

as problems of the legislative format of Arti-
cle 48 of the Intelligent Robot Act, as well as 
the theoretical problems for applying the 
joint penal provisions to manufacture com-
pany and manufactures[11]. It is also possible 
refer to foreign laws for the establishment of 
a new law. As noted in the UK, there is a “Co-
porate Manslaughter and Corporate Homi-
cide Act(2007)” , which is asking for liability 
for serious accidents caused by corporations. 

One can also imagine the possibility of in-
troducing such legislation if the Artificial In-
telligence robots can lead to serious danger 
of human life. In particular, this law is charac-
terized by imposing Highest-free fines on the 
management and operating bodies, not re-
quiring a specific operator to assume respon-
sibility, concerning the deaths caused by cor-
porate accidents. If we adopt this Act in Korea, 
it would be easier to ask manufacturer com-
pany to impose criminal responsibility. 

3.2. The criminal liability of the AI robots 
manufacture 

3.2.1. Recognition of AI robots 
manufacturer's fault liability 

3.2.1.1. Predictability of manufactures 

It is impossible to predict what the Artifi-
cial Intelligence robots recognize, how it will 
interpret the collected information and how 
it will respond, and so on, since it collects in-
formation from the surrounding environment 
and performs it mission independently[12]. 
Based on this, the producer of Artificial Intel-
ligence robots can claim that he is not respon-
sible for negligence. However, given consider-
ing the use of the robot or its properties care-
fully, the manufactures can predict that the 
majority of the malfunctions will be within a 
predictable category, even if it is impossible 
to predict 100% of the behavior of Artificial 
Intelligence robots. For example, if the manu-
facture of autonomous vehicles develops 
carefully into it's attributes, it will never be 
possible to predict most of the possibility of a 
malfunctioning situation in road traffic. 
Therefore, it should be considered that one 
should assume criminal responsibility for the 
consequences of the results where robot's 
malfunction can be predicted, in most cases.  
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If the fault liability is denied in such a case, 
no one will be able to blame anyone.  

3.3.1.2. Objective attention of 
manufacture 

The intrinsic factor of negligence lies in the 
breach of objective attention, which ne-
glected the normal state of attention. It is the 
duty of anticipating the likelihood of occur-
rence of results and making necessary 
measures to avoid the anticipated conse-
quences. This could be apply to Artificial In-
telligence robots makers as well. The problem 
is that the rationale for the objective-related 
obligation regarding Artificial Intelligence ro-
bots is not stipulated in the current statute. 
Therefore, based on social norms such as gen-
eral reason and social customs, the basis and 
scope should be determined objectively and 
individually, according to specific circum-
stances. In this regard, the Supreme Court 
case of the Federal Republic of Germany in 
particular has developed a very strong man-
datory principle of obligations regarding the 
production and sale of potentially hazardous 
products, and Korea precedent is demanding 
strict attention to it such a state of obligation. 
Such standards and principles may be passed 
to the Artificial Intelligence robot maker, so 
that the manufacturer should be demanded 
more strict attention requirements[13]. Of 
course, this can be offset somewhat by bal-
ancing the logic of the accepted risk theories 
given the usefulness of Artificial Intelligence 
robots in the modern age of advanced tech-
nology.  

 

4. Conclusion 

In the wave of the Fourth Industrial Revo-
lution, we can’t predict all the future crimes, 
however new types of crimes that are previ-
ously unseen are emerging. The role of the 
criminal law in preparing for such a dangerous 
society is to find the right responsible person 
and impose reasonable responsibility. 

This paper’s focus was on this point, in par-
ticular, whether to uphold the criminal iden-
tity and the attribute criminal liability of the 
‘Artificial Intelligence robots’ which can be 

considered as the leader of the Fourth Indus-
trial revolution.  

First, whether to recognize the criminal 
identity of the Artificial Intelligence robots, I 
examine the positive opinions affirming the 
corporation's crime ability.  

Second, I point out the lack of legislation 
that was not introduced in Korea, although 
accidents caused by Artificial Intelligence ro-
bots' malfunction have been occurring fre-
quently and suggest desirable legislative di-
rection. In addition, in the current stage, the 
criminal identity of Artificial Intelligence ro-
bots can’t be acknowledged, so it is also pos-
sible to discuss the possibility of transferring 
liability to the relevant manufactures. Serious 
discussions in the criminal law field should be 
continued in the near future, with the sup-
port of the new theory, new legislation will be 
enacted quickly to prepare for the punish-
ment justification of the malfunction of Arti-
ficial Intelligence robots.  

 

5. References 

5.1. Journal articles 

[3] Ryu HJ. The Study on the Criminal Subject 
and Liability of Intelligence Robots. Science 
and Technology Law, 7(2), 39-47 (2016). 

[4] Jung CY. Artificial Intelligence and Discourse 
on Law from the Viewpoint of Legal 
Paradigm Change. Law and Society, 53, 113-
125 (2016). 

[5] Kim HJ. Attempts to Analyze Philosophical 
Concepts of Artificial Intelligence and 
Artificial Intelligence. Exploring Philosophy, 
43, 114-121 (2016). 

[6] Kim YH. Liability Structure in Dangerous 
Society. Hongik law, 14(1), 825-851 (2011). 

[8] Eric Hilgendorf. Konnen Roboter Schuldhaft 
Handeln?, in: Susanne Beck(Hrsg.), Jenseits 
von Mensch und Maschine. Ethische und 
rechtliche Fragen zumUmgang mit Robotern. 
Kunstlicher Intelligenz und Cyborgs, 1,315-
331 (2012). 

[9] Jung JW. The Moral Legal Argument 
according to the Development of Artificial 
Intelligence. Science and Technology Law, 
7(2), 202-208 (2016). 

http://www.j-institute.com/


21 

J-INSTITUTE.JP 

[10] Gabriel Hallevy. The Criminal Liability of 
Artificial Intelligence Entities-from Science 
Fiction to Legal Social Control. Akron 
Intellectual Property Jounal, 4(2), 176-177 
(2010). 

[11] Park KM. Desirable Method of Attributing 
Criminal Responsibility to Corporations. 
Sungkyunkwan Law Review, 27(3), 68-71 
(2015). 

[12] Lee JH. Artificial Intelligence and Law -A 
Study on Criminal Liability of Intelligent 
Robots and Operators. Korea Social Science 
Research, 38(1), 137-138 (2016). 

[13] Son YH. Legal Challenges in the AI Period. 
Law and Policy Research, 16(4), 315-319 
(2016). 

5.2. Books 

[1] Klaus Schuberts. Schuberts Fourth Industrial 
Revolution. New Present (2016). 

[2] Yoon JY & Yoon JS & Lim SS & Kim DS & Kim 
YH & Oh YG. Advanced Method of Criminal 
Justice Using Forensic Science 6. Reserch 
Series 15-B-16, Korea Institude of 
Criminology (2015). 

[7] Eric Hilgendorf/Jan-philipp Günther(Hrsg.). 
Robotik und Gesetzgebung. Nomos (2013). 

 

 

Author 
Baek Min-je / Sungkyunkwan University BK21PLUS ICT 

GLOBAL Legal Standard Researcher 
B.A. Youngsan University 
M.A. Sungkyunkwan University 
Ph.D. Sungkyunkwan University 
 

Research field 
- Untersuchung über die Notwendige Teilnahme, 

Sungkyunkwan University, Master’s Thesis (2014). 
- The Study on the Criminal Subject and Liability of AI 

Robots, IH Law Review, 20(4) (2017). 
 

Major career 
- 2017~present. Sungkyunkwan University BK21PLUS ICT 

GLOBAL Legal Standard, Researcher 
- 2017~present. International Society for Justice & Law, 

Member 

 

http://www.j-institute.com/


 

22 

J-INSTITUTE.JP 

Submission: 2017/11/10, Peer review: 2017/11/20, Accepted: 2017/11/25, Published: 2017/12/30 2017 2(2) 22-27 

International journal of justice & law 

 

  

 

 

 

  

 

Abstract 

The fastest growing form of gambling in the world is Internet gambling. Internet gambling creates many new 

potential problem in modern society. Gambling can be a very addictive behavior, for some it becomes patholog-

ical. And the liquid and ever-changing environment of the Internet provides a perfect cloak for criminal activity. 

One of the primary concern is that the encryption and anonymity of accounts in off-shore gambling sites provides 

a conduit through which criminals can launder money. Also, the Internet is readily accessible by young people. 

As such, teenagers also have access to the multitude of new gambling websites.  

There are good arguments for both prohibition and legalization of Internet gambling. In reality, it is difficult 

to crack down or ban Internet gambling sites, and laws or policies that reverse people's behavior practices are 

ineffective. And therefore, it is also argued that it is necessary to bring into the legal regulatory areas to promote 

economic benefits such as securing the national tax revenue and to use it in the prevention and treatment of 

gambling addiction. But the argument that it will create new net revenues by legalizing Internet gambling is 

simply red-herring taxation that misleads the government, because the monies converted from a taxable con-

sumer economy into vacuous gambling account will significantly diminish overall tax revenues. Internet gambling 

should not be allowed because the sybaritic monetary philosophy will eventually infect, destabilize and destroy 

the global economy and financial system. 

[Keywords] Internet Gambling, Gambling Addiction, Problem Gambling, Legalization, Prohibition 

 

1. Introduction 

For better or worse, the Internet offers 
new ways of satisfying age-old human desires. 
For the most part it serves blandly virtuous 
ends, such as private correspondence, public 
discourse and legal commerce. But it serve 
pornography and gambling as well[1]. In little 
more than a decade, Internet gambling has 
exploded from a minor sideshow on the Inter-
net into a substantial global industry[2]. 
Thanks to the Internet, now gamblers no 
longer have to fly to Las Vegas to play the 
slots, drive to nearest authorized track to play 
the horses, or even walk to the corner store 
to play the state lotto. Consumers can now 

play such games at home via the many Inter-
net Web sites that offer gambling services[1]. 

As such, Internet Gambling refers to gam-
bling in the cyber space, and is an act that is 
regarded as gambling in the real world. This 
is done through e-money or electronic finan-
cial transaction, which is a new means of pay-
ment in the virtual space of the Internet. It is 
also referred to as online gambling or cyber 
gambling[3]. 

Internet gambling can be gambled in-
stantly, without having to worry about time 
and place at all times, wherever the Internet 
is connected, without having to go to a gam-
bling place like a real gambling in the real 
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world. These characteristics show that addic-
tion to on-line gambling is stronger than off-
line gambling, and the openness and high 
profitability of Internet gambling are causing 
social ills such as explosion of users. Moreo-
ver, It is used as a means of money laundering 
and has many social pathologies[4]. Espe-
cially, as the spread of portable smart devices 
has expanded recently, the accessibility to in-
ternet gambling sites has been increasing, 
and there is a concern that the illegal internet 
gambling is rapidly increasing. As gambling 
online games are widely accepted, the dis-
tinction between online game and internet 
gambling is blurred, and gambling is increas-
ingly recognized as a game or entertainment. 
Especially, since the use of adolescents for 
online gambling games is facilitated, there is 
a serious problem that gambling learning op-
portunities increase before gambling hazards 
are recognized[5]. 

Today, there is a growing concern about 
the spread of Internet gambling, both at 
home and abroad, as well as the need for pol-
icy responses. In the meantime, the social 
malpractice of Internet gambling has been 
mentioned a lot through media. But although 
there have been many discussions on the reg-
ulation of Internet gambling, there is still no 
fundamental solution. 

In reality, it is difficult to crack down or ban 
Internet gambling sites, and laws or policies 
that reverse people's behavior practices are 
ineffective. And therefore, it is also argued 
that it is necessary to bring into the legal reg-
ulatory areas to promote economic benefits 
such as securing the national tax revenue and 
to use it in the prevention and treatment of 
gambling addiction. An example is the UK's 
Gambling Act of 2005. It is necessary to ex-
amine the realization possibility by compar-
ing and analyzing the advantages and disad-
vantages of legalization. 

 

2. Impact of Internet Gambling 

2.1. Characteristics of internet gambling 

Many internet gambling sites are very easy 
to use with very little effort. Most sites ini-
tially require users to set up an account and a 

password. After doing so, the user creates an 
ID and a password. This enrollment proce-
dure typically involves entering some basic 
information, such as name, address, age, and 
credit card number. Once the account is es-
tablished, the user can continue to access 
it[6]. Users can then play blackjack, slots, rou-
lette and many other gambling games. The 
user makes various decisions, including 
choosing a game and how much money he or 
she is comfortable in his/her home[4]. By 
clicking a button or clicking on a mouse, the 
information entered by the user will reach 
the server computer of the Internet gambling 
through a nationwide or international net-
work. The server is usually located in places 
like Antigua or Australia, which are legalizing 
Internet gambling. And the internet gambling 
server also transmits the information back to 
the user's computer to create a game envi-
ronment that interacts with each other[3]. 

Compared to real world gambling, charac-
teristics of internet gambling include ubiquity, 
openness, anonymity, accessibility, addictive-
ness, and possibility of crime. Online gamers 
can gamble in their home 24 hours a day. Mi-
nors can also gamble online without strict age 
verification. Betting using credit cards can re-
duce the user's perception of the value of 
cash and can lead to criminal activities such 
as gambling game addiction, bankruptcy, long 
absence from work, suicide, and fraudulent 
gambling. Moreover, these can be easily and 
rapidly spread by the anonymity of cyber-
space, the unlimited nature of time and 
space[6]. 

2.2. Perceived danger of internet gambling 

The following problems arise due to the 
characteristics of Internet gambling men-
tioned above.  

First, anonymity and openness of Internet 
gambling increase the gambling behavior of 
minors. Gambling on the Internet does not 
meet personally but gambles on the network, 
so that their identity is not disclosed. This 
guarantees that anyone can easily participate 
in gambling. This anonymity creates the risk 
of mass production of gambling activities, es-
pecially for minors. Most gambling sites re-
quire membership for adults only before 
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gambling, but they rarely check the infor-
mation you enter when you sign up. As a re-
sult, a minor can immediately play any online 
gambling game by entering his or her parents' 
information and credit card number[5]. 

Second, the addictive nature of Internet 
gambling leads to social and economic bank-
ruptcy. Internet gambling is much less costly 
than going to an offline gambling site, and it 
can aggravate the addiction of gambling be-
cause it allows users to gamble quickly when-
ever they want in a private space[4]. Such 
gambling addiction can lead to bankruptcy, 
unemployment, and suicide, and can cause 
criminal behavior such as fraudulent gam-
bling to make a lot of money at once. Thus, it 
can be a serious risk to the family economy of 
the gambling addict family as well as the na-
tional economy[3]. 

Third, Internet gambling can be used as a 
means of other crimes. In other words, by us-
ing the anonymity of cyberspace, Internet 
gambling can be used as a criminal means in 
various ways without revealing its existence 
in cyberspace[6]. Specifically, the money for 
gambling can be intercepted by repeating es-
tablishment, transfer, closing, etc. of a gam-
bling site. For example, a gambler can have 
his or her money for gambling intercepted by 
closing a gambling site as soon as the gambler 
has made a payment with a credit card or the 
like in advance. Internet criminals can also 
close the site without paying the gambling 
winner[7]. They can also play fraudulent gam-
bling. This is done by manipulating the game 
by manipulating the software program for 
gambling. This is accomplished by match fix-
ing through manipulation of a software pro-
gram for gambling[4]. It can also be used as a 
means of money laundering. A person who 
wants to do money laundering deposits his 
money into a foreign account, gambles on the 
internet with that money and loses a little. He 
then withdraws his remaining funds and 
claims that the money is a winnings[6]. 

 

3. Policy Implications and Options of 
Internet Gambling: Prohibition vs 
Legalization 

In 2010, the “Room for Debate” section of 
The New York Times posed the question, 
“Should Internet gambling be legalized?”[8] 
Several respondents identified an increase in 
gambling addiction as the probable outcome 
if Congress lifts the ban on online gambling in 
the United States. Some respondents also in-
sisted on legalizing Internet gambling and im-
posing taxes on the premise that public use of 
gambling revenues in the depression[9]. 
Those who advocate the legalization of Inter-
net gambling claim that it is difficult to con-
trol or prohibit Internet gambling sites in re-
ality. They also argue that laws or policies 
that back people's behavior practices are in-
effective. Therefore, they argue that Internet 
gambling should be legalized to secure tax 
revenue and to use it to prevent and treat 
gambling addiction. 

However, the problems caused by Internet 
gambling as mentioned above also appear to 
be serious in the country and society. The 
purpose of this paper is to examine the legal-
ization and illegalization of internet gambling 
and to examine what is the benefit of gam-
bling reality in Korea. 

3.1. Arguments for legalization of internet 
gambling 

The main arguments for legalizing internet 
gambling and managing it through public reg-
ulation are as follows[9]. 

First, it is nearly impossible to effectively 
prohibit online gambling, because of the dif-
ficulty in blocking individual player’s online 
access to these sites, and the difficulty in 
prosecuting companies that legally provide 
these services from other countries. As evi-
dence of this, the rate of Internet gambling in 
the United States with prohibitionist legisla-
tion(2.0%) is roughly equivalent to Canada 
(2.1%), with more permissive legislation[10]. 
Also, laws or policies that go against the be-
havioral practices of many people have no ef-
fect. Some commentators cite the wide-
spread societal disregard for alcohol prohibi-
tion as a model of what would happen with 
online gambling prohibition. 

Second, regardless of whether online gam-
bling is good or bad for society, it is better for 
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it to come under some form of legal regula-
tory control so as to accrue the economic 
benefits(gambling revenue, tax revenue, em-
ployment, decrease the flow of money leav-
ing the jurisdiction), and to better ensure 
player protection(fair games, responsible 
gambling practices, etc.). Furthermore, some 
of the new online gambling revenues could be 
used for the prevention and treatment of 
online problem gambling[11].  

Third, even if Internet gambling is accom-
panied by some risk, the state should not try 
to shape people’s leisure behaviour or how 
they spend their money. In other words, peo-
ple should have freedom of choice. 

Fourth, because the average household in-
come of internet gamblers is higher than av-
erage, online gambling revenue appears to be 
less regressive than most other forms of gam-
bling. 

Fifth, even if online gambling does initially 
increase rates of problem gambling, the evi-
dence from land-based gambling suggests 
that, over time, populations adapt to the 
presence of problematic products and de-
velop some “inoculation” from further harm. 
As evidence, the rates of problem gambling in 
Western countries appear to have stabilized 
or declined in recent years despite continuing 
expansion of gambling availability and in-
creased revenues. Furthermore, an argument 
can be made that unless the populace will 
never be exposed to this product then it may 
be better to develop this inoculation early on 
rather than later. 

3.2. Arguments for prohibition of internet 
gambling 

The arguments that Internet gambling 
should be prohibited are as follows[9]. 

First, the purpose of the law is not to con-
form to people’s behaviour, but to help shape 
it, and codify societal values. Child pornogra-
phy or illegal drugs are practically widespread 
in many places, but they are prohibited. 
These efforts can reduce such illegal behav-
iors. 

Second, general disregard for the rule of 
law is more of a risk when prohibiting some-
thing the majority of people engage in(e.g., 

alcohol use) rather than when prohibiting 
something only 1–7% of people engage in(i.e., 
Internet gambling).  

Third, many internet gambling sites are 
showing unsatisfactory business and respon-
sible gambling practices. Moreover, the 
means to correct this is not clear. 

Fourth, a significant portion of the Internet 
gambling revenue comes from problem gam-
bler(27% internationally, 41.3% in Canada). It 
is unethical to get more tax revenue from vul-
nerable groups, especially in cases where the 
government is the primary operator and/or 
beneficiary.  

Fifth, the legalization of internet gambling 
will increase the availability, which will in-
crease the percentage of total gambling and 
problematic gambling. Internationally the 
prevalence of Internet gambling is largely 
proportional to the extent to which a country 
has legalized or allowed Internet gambling. 
For example, the U.K. has one the world’s 
most liberal Internet gambling laws as well as 
the world’s highest known rate of Internet 
gambling. 

Sixth, Internet gambling is more likely to 
cause problems than other types of gambling. 
Policies that prohibit higher risk types are 
common. For example, it prohibits automatic 
weapons and handguns rather than hunting 
rifles and prohibits cocaine, methampheta-
mine, and heroin rather than alcohol. Inter-
net gambling is one of these types, along with 
electronic gambling machines.  

Seventh, even if Internet gambling is legal-
ized and tax revenues are used to treat gam-
bling addiction, it will not reduce dysfunction. 
In other words, legalizing Internet gambling 
and using some of to prevent and treat gam-
bling do not reduce the risks that may arise 
from Internet gambling[8]. This is equivalent 
to suggesting that automatic weapons and 
handguns should be legalized but redirecting 
some of the licensing/registration fees into 
health care and rehabilitation for the shoot-
ing victims. Preventive education of gambling 
addiction has a very limited effect. Once an 
addiction has been established, a lifelong 

http://www.j-institute.com/


26 

J-INSTITUTE.JP 

propensity for this behaviour has been cre-
ated. Treatment helps decrease risk of re-
lapse, but does not eliminate it. 

 

4. Conclusion 

In Korea, where digitization is rapidly pro-
gressing, Internet gambling will spread more 
and risk will increase. This is something we 
have not experienced before, and there is 
lack of empirical knowledge and information 
about it, and cultural wisdom to cope with it 
is not accumulated yet. However, it is difficult 
to resist, and it seems difficult to manage risk 
effectively. However, despite the fact that 
gambling is illegal, in Korea, where many 
types of gambling are practiced in practice, it 
is very likely that there will be many side ef-
fects of implementing a full regulation or per-
mitting policy. 

According to a final report submitted by 
the National Gambling Impact Study Commis-
sion in 1999, the social cost of gambling is 
three times greater than its benefits. The re-
port says that the benefits of gambling on the 
Internet are just one more addition to the al-
ready existing electronic entertainment. The 
social costs of gambling include crime, suicide, 
and business. Furthermore, people feel bitter 
pain because of the loss of property lost by 
gambling rather than bitter pain in the fact 
that they are lost the game. Also, people usu-
ally do not commit suicide or murder because 
they are embezzled in the company or lost 
the tennis match, but do so if they lose money 
in gambling. Internet gambling is a crack co-
caine of gambling[12], and it will be located 
in every school desk, office desk, and every 
living room. This simplifies the ability to lose 
a house by clicking the mouse. The lobbyists' 
claim that it will create new net revenues by 
legalizing Internet gambling is simply red-her-
ring taxation that misleads the government, 
because the monies converted from a taxable 
consumer economy into vacuous gambling 
account will significantly diminish overall tax 
revenues. Internet gambling should not be al-
lowed because the sybaritic monetary philos-
ophy will eventually infect, destabilize and 
destroy the global economy and financial sys-
tem. 
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